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SEPARATE CONCURRING OPINION
'.HERNANDO J:

I jOln the ponencza in denymg the Motlon for Reconsideration of the

" House -of. Representatlves (respondent House) concerning the issue on the

. viability of the fourth’ impeachment- complaint. 1 reiterate that the fourth:

E impeachment oomplalnt is constltutlonally proscrlbed by the one~year bar tule,

' _‘ August 4, 2025 Motlon for Reconsn:leratlon ﬁled by respondent House of Representatwes through the
B Ofﬁce of the Sollc:ltor General (Momon for Reconslderatlon of the House) _' _
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albelt based on different reasons: The orchestrated and synchronlzed actions of
) respondent ‘House and former Secretary ‘General Reginald S.- Velasco
(reSpondent Secretary General Velasco) unveil a clear attempt to circumvent

i ~the one-year bar rule under:Article XI, Section 3(5) of the Constitution.? Their -

'dehberate and unjustified inaction on the first three impeachment complaints®
'-lodged against petitioner Vice. President Sarah Z. Duterte thus amounts to a
grave abuse of discretion and c¢onstitutes more than a sufﬁc1ent ground to bar.
- the fourth 1mpeachment complarnt 4 | -

Ry h’é one—year bar rule was
_ _vzolated in prmcz_ple IR

Respondent House rnamtams that the one-year bar rule was never v1olated

- and that based on the records, the referral of the fourth 1rnpeachrnent complaint.
happened first, while: the archrvmg of the first three impeachment complaints
only came afterwards STt insists that its actions are hinged upon a- faithful
‘adherence to the ruhngs in anczsco v, House of Representatzves and -
: Gutzerrez V. House of Representatzves Commztz‘ee on Justice ®

I dlsagree

As extensrvely drscussed in my main Separate Concurrmg Opmlon 7 the =

~ one- year bar rule was put in. place to’ strlke a balance -between accountability

_‘fand stablhty It. is a constitutional: 11m1tatlon 1nstalled marnly ‘to ‘protect
- 1mpeachab1e officials—like the vice president of - the Republic—from
'-"_harassment and at the-same time, to enable Congress to focus on its principal
" task of leglslatlon Thus, whenever 1nterpretat10n of the: rule is’ necessary, this
: _-1s the mrndset that rnust be’ kept S

In the present case, the totahty of crrcurnstances reveals without-a doubt

_ _'_the intent of the. respondent House to sidestep. this rule: Consider these: (a) the
. 1nclu51on of'the first three 1mpeachn1ent complarnts in respondent House’s order
of busmess only on February 5,.2025 desplte havmg been filed as early as

R .CONST art XI seq: 3(5) states “(5) No lmpeachment proceedmgs shall be 1mt1ated ag,amst the same

~ - official more than once within a perlod of one year.”

. 3" The first thfee impeachment -complaints are: {1} Verlﬁed Complamt for lmpeachment endorSed by
" Representative Percival V. Cendafia and filed on December 2, 2024; {2) Verified Impeachment Complamt '

-endorsed by’ Representatwes France L. Castro, Arlene D, Brosas and Raoul'Danniel A. Manuel, and filed

“oti December 4, 2024; and (3) Irnpeachrnent Complaint endorsed by Representatlves Gabrlel Bordado Jr -

© and Lex Anthony Cris A. Colada, and filed on Deeember 19, 2024. -

* “The. fourth. 1rnpeachrnent complaint -refers to- the Verified- Cornp]amt for Impeachment filed: by 215
- meimbers, or moré than one-third of all the members of the House-of Representatives on February 5,2025,
- ‘and endorsed to the Senate during the February 5, 2025 p!enary session of the House of Representatwes o

111 Recard, House, 19" Congress, 3% Session (February 5 2025) '
.‘Moetion for Reconsideration of the House, pp. 19,52,

Motion for Reconsideration of the House, pp. 30-31.

- <460 Phil. 830 (2003) [Per J Carpic-Morales, £n Banc]

660 Phil. 271 (201 1) [Per). Carpio-Moraies, £n Banc].” : ' :

. J:Hernando, Separate. Concurring Opinion'in Duterte Y. House of Representatrves G.R. Nos 27 8353 and
278359 July 25 2025 [Per S.A. J Leonen En Banc] S

(V- TP R v
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”":December 2024 W1thout any plaus1ble explanat1on (b) the adrn1ss1on of
~respondent Seeretary General Velasco in public interviews.that certain members -
- of. respondent House  asked  him to withhold  action. on the. first three
' unpeachment cornplamts and (c) the refusal of respondent ‘House to -
" _':1rnmed1ately refer the first'three 1mpeachment eomplalnts to the Speaker of the

“"House, thereby violating 'its own impeachment rules.. Only an impulsive
"+ adherence to" the rulings in Francisco and Gutierrez, would show that

~ respondent House was able to hurdle every loophole achieve its purpose of
~ preventing the operation of the one-year bar rule; and push through with the
fourth 1rnpeachment complaint.-However, an 1n-depth and rigorous review of "
Francisco and Gutzerrez would reveal that the. purpose of the one-year bar rule
was not attamed ' :

| 1 stress that W1th the. respondent House S machlnatlons the one- year bar -
rule ‘was - not only corrupted but " veered away from " its purpose At ‘was

'[czrcumvented ‘A mechanism, crafted to foster balance between stability and -

accountab1l1ty, and given life through jurispriudence in order to achieve those

. ends, was mstead handled in a manner- comparable to any other procedural
hurdle or techmcahty that must be overcome. As guardlans of the Const1tut1on ‘
.-the Court cannot allow thls degradatlon

Respondent House treated the -one-year bar. rule as a mere formahty or

i 'technreahty that it only needs to follow, unconcerned Whether the intent.behind

Cit is fulﬁlled ‘or not. It lost 31ght of the tule’s s1gn1ﬁcant purpose;-and instead

o v1ewed it as'a shallow;cursory decree. But this should not be the case. Wemust .

remember that the Constitution and ‘its’ ‘provisions:are sacred; ‘it must be
drstmgulshed and- treated d1fferently from ‘the norrnal everyday rules and
regulations we eneounter ' :

To emphas1ze the one- year bar rule 1s 1nstalled asa mechanlsm to balance o

o -extractlng aceountablllty from public. officers, and -stability- of” government

:-. ‘operations. We can nelther court impeachment too much; nor excessively avoid
it. Drift: too much to one side, and disorder ensues. As one of the three major -
~branches of the government T would like to th1nl< that: Qur 1nterpretat10n -

B ;_'..appllcatlon and obedjence to' laws—more so, to constitutional provisions— .
~-should not stop at mere cursory compllance A deeper contemplation must be S

._‘made anehored to the avowed intent and purpose of every regulation.

Tr1gger1ng the one-year bar rule and avertmg the progress of the fourth g

'--_'fof act1on that is’ falr just, and. fa1thful to the 1ntended purpose of the relevant L

' constitutional - provisions. Otherwise, these great systems—which deserve
respect and reverence—will lose their power.and will be relegated to but mere
_nulsances that must be overeome to satisfy one’s auns :
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_ ".’T'he inrpeaehmeht proceedings s
and . the . pending - fourth _
zmpeachmenr case ' before  the .

- House and Senate, respectively,

of the 19" Congress, cannot
C'i’.ossover to the 20”’ Congress.

- I reiterate my posmon that the 200 Congress cannot continue the busmess
e of the 19th Congress - |

| Havmg already drscussed all the rules Jurrsprudence and statutes relevant =
to tl'llS view, T wish however to emphasrze the higher reason for this: ‘the newly

* elected Congress could not be bound: by the acts of the previous Congress The

. people exercise government ‘authority through the electlon of representatives.

'- '_""Blndrng the: succeedlng Congress to the acts- of the previous-one would be |

._tantamount to restrlctmg or even disregarding the will of the people which was
" expressed anew in the conduct of elections. Castmg avote is the representatron”
of the change or reafﬁrmatlon of the people 8’ wrll '

The foregomg pr1n01ples should be applled to 1mpeachmer1t proceedlngs

The reason is that only the House can. impeach, and only the Senate can try and -

decide impeachment cases. There is no reason for 1mpeachment proceedings to .
be classified differently from the other constitutional powers and: duties that
- only the House and Senate can -exercise. Thus, the phrase “all unfinished

R busmess in the last statement, second paragraph of Rule XI, Section 80(a) of

" the House Rules (pertammg to the end of térm of a Congress), as well as the -
phrase “All pending matters and proceedings” in the second: paragraph of Rule *
© 123 of the Senate Rules; shall cover: 1mpeachment proceedmgs and: pendmg' |
o _1mpeachmer1t cases, respectlvely -

However as before Wlth due cons1derat10r1 of publlc accountabrlrty, the
.-20th Congress is by no-means precluded from initiating a fresh 1mpeachment
: _complamt subject to relevant: constitutional limitations, such as the one-year

-bar rule under Artlcle XI, Sectlon 3(5) of the Constltutlon = :

- Respondent House should not be
allowed to use the.doctrine’ of
operative fact as a defense

| According to- respo’ndent House, it faithfully relied on the rulings in
. Francisco and Gutierrez, thus its actions must be sustamed on the ba51s of the
doctrrne of operat1ve fact

92 The House acted wzthm the bounds of exzstmg jurisprudence when it

: acted on the fourth’ impeachment complamt and  transmitted ‘the: Articles of
Impeachment to the Senate However, in its recent pronounccment “the
Honorable Court appea.rs to have adopted a substant1ally d1fferent meanmg of the
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term “initiate,” thereby holding that even impeachment complaints that have not
- been endorsed or acted upon by: the House, even if compliant within the periods
- mandated- by the. Constitution, may nonetheless be considered “initiated” for-
S purposes of-applying the Jone]- year constltutronal proscrlptlon on:the 1n1t1at10n'_"3
..of 1mpeachment proceedlngs B . : 3 -

.......

94 In view of tlns sudden docu‘mal sh1ﬁ 1t 18 respectfully subm1tted that
- respondent House should clearly not be found to have acted with grave abuse of
' discretion for haying. JSaithfully and ;udlaously adhered to the prevailing
1nterpretat1on of the Constitution at the time it acted upon the fourth complaint,
. particularly given that’ such interpretation was estabhshed by no less than the -
. Honorable Court itself, 10 (Empha51s supphed)

B! cannot agree W1th respondent House s clalms The rulmgs in Franczsco
and Gurzerrez ‘were never meant to allow the sk1rtmg of the' one-year bar rule

Lookmg back at Franczsco the Court 1a1d down the proper 1nterpretat10n |
of the word “1n1t1ate ‘as used in the context of 1mpeachment proceedmgs

Havmg concluded that the 1mt1at1on takes place by the act of ﬁlmg and
referral orendorsement. of the impeachment complairit to the House Cornnnttee'- S
S.on Justice or, by the filing by at least one-third of the members of- the House of
- Representatives with the Secretary General of the House; the meaning’ of Section
. 3.(5) of Article XTI’ becomes clear. Once an 1mpeachment complaint has been
o initiated; another 1mpeachment complamt may not be ﬁled agamst the same '
o ofﬁctal w1thln aone year perrod a . L :

e Meanwhlle in Gurterrez the Court drscussed the dangers prevented by the
F ranczsco mterpretat10n of the Word 1n1t1ate

_ Contrary 0 pet1t10ner g emphas1s on 1rnpeachment complarnt what the
. Const1tut10n mentions is impeachment. “proceedings.” Her reliance on the
- singular tense of the: word “gomplaint” to denote the limit prescribed’ by the

' Constltutlon goes agamst the basic rule of statutory constructmn that aword

- covers: lts enlarged and nlural sense. :

The Court ‘of ' course, does not downplay the ‘importance of an. .
o unpeachment complamt for it is the matchstick: that ‘kindles the candle of
- impeachment- proceedings. The filing.of an unpeachment complaint is like the - . *
“lighting of'a. matchstick. Lighting the matchstlck alone, however, cannot light up *
" the candle, unless the lighted matchstick reaches or torches the candle wick. -
" Referring the ‘complaint to the proper commlttee ignites. the im eachjnent__L'_
: " “proceedrng With a simultaneous referral of multmle comnlamts ﬁled more than' '
. one 11ghted matchsticks llEht the candle at the same time. . :

_ A restr1ct1ve mterpretatmn renders the 1mpeachment mechamsm both
1llus1ve and 111usory 3

Motmn for Recon51derat1011 of the House pp 33_34 : '
D * Francisco, Jr. v. House of Representatlves 460 Phrl 830 932—933 (2003) [Per I Carpro—Morales, En
ok }. Banc). ' - _ _ ,
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For one, it puts premium on senseless haste. Petitioner’s stance suggests
~ that whoever files the first 1mpeachment complaint exclusively gets the attention
. of Congress Wh1ch setsin motion an exceptional once-a-year mechanism wherein
" government resources are: :devoted. A prospective. complainant, regardless of ill
. _motives or best intentions; can . W1tt1ngly or unwittingly “desccerate the entire
-+~ -process by the expedrency of subm1tt1ng a haphazard complaint out of sheer hope
- to be the first in line. It also puts to:naught the effort of other prospective
complamants who, after diligently gathering evidence first to buttress the case,
-+ would be barred days or cven hours later from ﬁlmg an unpeaehment complamt -

Placmg an exceedmgly narrow gateway to' the avenue of 1mpeaehment

- -proceedmgs turns its Jaudable purpose into a laughable matter. One needs only -
~ to be an early bird even without seriously 1ntend1ng to catch the Worm when the -

~ process is precisely intended to effectively weed out “worms” in high ofﬁces
. which could otherw1se be ably caught by other prompt b1rds within the ultra-
' .'11m1ted season.. 3

" Moreover the ﬁrst-to ﬁle scheme places. undue stram on the. part of the o
' actual - complamants ‘injured” party - or prmerpal ‘witnesses “who, by mere -
happenstance of ‘an almost always: unforeseeable filing of a first impeachment
" complaint, would be brushed aside and restricted from directly part1c1pat1ng in

the' 1mpeachment process 12 (Emphas1s in the or1g1nal citations- onutted)

In Gutzerrez what was . sought to be- avo1ded ‘was the posmbrhty of
_upsettmg the entire 1mpeachment mechanism: through the: tr1gger1ng of the:one-"

. year bartule, by-a sham baseless complamt that was filed hastily. In other words, -

.the Franczsco 1nterpretat1on aims: to prevent the “first-to-file” scheme. The
~ rulings were never meant to allow an-avenue ‘where the one-year bar rule is to
be avoided by unreasonably s1tt1ng on an- 1mpeaehment complaint while
contemplatmg the ﬁlmg of another one. = . - "

_ Was thls also the obJectwe of respondent House behmd 1ts act10ns‘7 Ido
‘not thmk so for the many reasons already d1seussed above :

- G1ven thls 1 cannot aecept respondent House s claim that it “acted w1thm
~ the bounds of existing Jur1sprudence, or: that it “fa1thfully and _]lldlClOUSly.
~adhered to: the prevailing interpretation of the Const1tut1on”13 when in the same

_ -__breath it effeetlvely admitted, through respondent Secretary General Velasco,
“thiat it was merely avotdmg the one-year bar rule. Respondent Secretary General
"Velaseo S statement ina publlc 1nterv1ew on January 7, 2025 is 1llum1nat1ng

_ Karen Dav1la Now the three 1mpeachment complamts are now in your.
- office. And your office has been under pressure to already act on these three
: eomplamts ‘Take us through the process. Upon receiving the three complaints,
~ shouldyou have already reported to the [O]fﬁce of the Speaker‘? What made you
not to‘? _
12 Gutzerrezv House of Represenratzves Commzttee on Jusnce 660 Ph11 271, 393 —395 (201 1) {PerJ Carplo~

- .Morales, En Banc). :
13 Mot:on for. Reconsrderatlon of the House pp 33—34
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. Secretary General Velasco 1t’s really the request of the House [m]embers
" There will be complications if I will refer for instance the three' impeachment -
. “complaints. Because this is.one of: the rare times where there [is] more than one"
‘complaint. So, if I will transmit the three cornplamts filed so far then that [sic]
would be the only complaints that will be studied by the. [O]ffice of the [S]peaker
- for refetring to the [Clommiittee on [R]ules, plenary, then from the plenary to the'.
-+ [Clommittee on [T]ustice. So, the House [m]embers that Whatever complaints .
- they will file[,] or they will endorse will be referred to the Speaker at the same.
" time; one package, instead of just referring the first, the'second, and the third, and
s ""then the fourth W1ll not be referred or transm1tted to the [O]fﬁce of the Spea.ker 14

| Meanwhlle in another pubhc 1nterv1ew on January 20, 2025 respondent
Secretary General Velasco made the fo]low1ng statements

- Secretary General Velasco: Ang problem alam mo. na Chrlstrnas break

B 'karamzhan sa kanila nasa districts nila or naghabakasyon with the family or
R Ioved ones, 5o wala, katlangan pagbtgyan natin szla Anyway, sila boss ko- eh
e dz naman ako yong boss I :

Secretary General Velasco: - Well kasi nga, in my case, wala kasing :

: -nakalagay na naka specify. .. - Unfortunately, ‘yun ‘yung rules natin na it’s really
- up to me to decide. Walang time na nakalagay. Unlike Speaker has 10 session -
days [suc], the Committee on: Rules has three session days, Commrttee on Justlce ‘

" has 60 sessmn days Sa akin kasz wala eh So it’s my decrsron :

o '_'Evrdently, respondent Secretary General Velasco s answers were vague.-.;
and avoidant at best. There really was no meanmgﬁ.ll response-to the question -

o as to why he refused to-act on the first three 1mpeachrnent complaints. What is

more’surprising is his ¢claim, albeit false, that he is not bound by any perrod
“within which to act, when respondent House s OWn nnpeachment rules!® requ1re
“him to tmmedlately refer a cornpla1nt to the: Speaker -

o Sectlon 3.F. iling and Referral of Verzﬁed Complamts A verified cornplalnt
S for 1rnpeachment by a-Member of the House or by any. citizen upon a resolution -
-'_'of endorsement by any -Member thereof shall ‘be filed with the office of thie
- Secretary General and zmmedmtely referred to the Speaker (Emphasrs supphed) .

. In hght of all these ﬁndlngs it- would be unreasonable to allow respondent
House to use. the doctrrne of operatlve fact as a defense In Film Development

K 14 Petrtron (GR No. 278353)p 10, cn‘mgANC 24/7, Headstart House Secrer’ary General Velasco oh Status oAl

“af zmpeachment raps vs VP Duterre available at https [PWWW. youtube com/watch'N—ngwS’.v'lugE (last
"~ .-+ -accessed on’August 22, 2025). _

B Petition (G.R. No. 278353) pp. 1113, cztmg ANC 24/7 WATCH House Sec. General Reginald Velasco ;
. gives updates on"impeachment raps vs VP Duterte, -available at https /iwww.youtube. com/watch'?‘ :
- v=CxzIbKeCyZU (last accessed on August 22, 2025). '
16 Rules of Procedure in: Impeachment Proceedmgs of the House of Representatlves (19Lh Congress)
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Council of the Philippines v. Colon Heritage Realty Corporation,'’ the doctrine
is discussed:

The operative fact doctrine recognizes the existence and validity of'a legal
provision prior to its being declared as unconstitutional and hence, legitimizes
otherwisc invalid acts done pursuant thereto because of considerations of
practicality and fairness. In this rcgard, certain acts done pursuant to a legal
provision which was just recently declared as unconstitutional by the Court
cannot be anymore undone because not only would it be highly impractical to do
so0, but more so, unfair to those who fiave relied on the said legal provision prior
to the time it was struck down.

Therefore, in applying the doctrine of operative fact, courts ought to
cxamine with particularity the effects of the already acconiplished acts arising
from the unconstitutional statute, and determine, on the basis of equity and fair
play, if such effects should be allowed to stand. It should not operate to give any
unwarranted advantage to parties, but merely seeks to protect those who, in good
Sfaith, relied on the invalid law.'® (Emphasis supplied, citation omitted)

As can be seen, this doctrine first and foremost, was borne out of
considerations of justice and fair play—qualities both lacking in respondent
House’s actions. Its invocation requires reliance in good faith on an otherwise
invalid law. Here, however, there was neither a genuine reliance nor a faithful
adherence; instead, what happened was a narrow legal and technical approach.
Thus, it would be unfair to allow respondent House to invoke the doctrine of
operative fact as a defense, when there is failure to fully observe—in word and
in spirit—the principal case law it relies upon.

ACCORDINGLY, I vote to deny the motion for reconstderation.

)

Qurart
AUF L. BERNARDO

Associate Justice
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17 865 Phil. 384 (2019) [Per ). Perlas-Bernabe, £n Banc). MARIFE M. Lt

18 Jd. at 394-395.



