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This Petition for Review on Certiorari' seeks to reverse the Decision?

and the Resolution® of the Court of Tax Appeals (CTA) En Banc in CTA EB
No. 1174. In the assailed Decision, the CTA En Banc affirmed the Decision®
of the CTA Second Division, which declared void the 48-hour notice and the
5-Day Value-Added Tax (VAT) compliance notice issued against respondent
Elric Auxiliary Services Corporation/Sacred Heart Gas Station (Elric

3
2

Rollo, pp. 10-33.

Id. at 35-48. The March 3, 2016 Decision was penned by Associate Justice Cielito N. Mindaro-Grulla,
with the concurrence of Associate Justices Juanito C. Castafieda, Jr., Lovell R. Bautista, Caesar A.
Casanova, Esperanza R. Fabon-Victorino, Amelia R. Cotangco-Manalastas and Ma. Belen M. Ringpis-
Liban of the Court of Tax Appeals En Banc, Quezon City. Presiding Justice Roman G. Del Rosario
rendered a Dissenting Opinion while Associate Justice Erlinda P. Uy was on leave.

Id. at 58-62. The September 9, 2016 Resolution was penned by Associate Justice Cielito N. Mindaro-
Grulla, with the concurrence of Associate Justices Juanito C. Castafieda, Jr., Lovell R. Bautista, Caesar
A. Casanova, Amelia R. Cotangco-Manalastas, and Ma. Belen M. Ringpis-Liban of the Court of Tax
Appeals En Banc, Quezon City. Presiding Justice Roman G. Del Rosario maintained his Dissenting
Opinion, Associate Erlinda P. Uy took no part in the Decision, and Associate Justice Esperanza R.
Fabon-Victorino was on official business.

Id. at 64-87. The February 17, 2024 Decision in CTA Case No. 8315 was penned by Associate Justice
Amelia R. Cotangco-Manalastas, with the concurrence of Associate Justices Juanito C. Castafieda, Jr.

and Caesar A. Casanova.
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Auxiliary). The challenged Resolution, on the other hand, denied for lack of
merit the bid for reconsideration filed by petitioner Commissioner of Internal
Revenue (CIR).’

Antecedents

On June 1, 2011, Elric Auxiliary received a 48-hour notice signed by
Bureau of Internal Revenue (BIR) Regional Director Perfecto L. Aranas
(Director Aranas) of Revenue Region No. 19, Davao City. The notice
informed Elric Auxiliary that after a 10-day surveillance conducted of its gas
station located in Cogon, Digos City, Davao del Sur, from April 16 to 25,
2010, it was shown to be liable for deficiency VAT in the amount of PHP
1,196,583.13.6 '

Elric Auxiliary submitted its explanation addressing the findings of the
BIR regional officers who conducted the surveillance and insisted that it was
not liable for the alleged VAT deficiency.” On June 21, 2011, Elric Auxiliary
received a 5-day VAT compliance notice, wherein the demand for payment of
the alleged deficiency tax was reiterated.® Three days after, or on June 24,
2011, its counsel sent a follow-up letter requesting a response to the
explanation previously submitted. Elric Auxiliary received a response on July
5, 2011, denying its plea and holding it liable for the alleged VAT deficiency
of PHP 1,196,583.13.°

Aggrieved, Elric Auxiliary filed a petition for review before the CTA.!°
Ruling of the CTA Second Division

Resolving the case in favor of Elric Auxiliary, the CTA Second Division
disposed of the petition in this wise:

WHEREFORE, finding merit, the instant Petition for Review is
hereby GRANTED. The 48-Hour Notice and the 5-Day [VAT Compliance
Notice][] dated May 26, 2011 and June 9, 2011, respectively, are hereby
declared NULL and VOID. Respondents are hereby enjoined from
enforcing the same.

SO ORDERED.'! (Emphasis in the original)

The CTA Second Division held that it had jurisdiction over the
controversy as it falls within other matters arising under the Tax Code or other

Id. at 128—145, Motion for Reconsideration (Re: Decision Promulgated 03 March 2016).
Id. at 37.

1d. at 146.

1d. at 37.

1d.

10 Id at 64.

14 at77.
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law administered by the BIR.!? Further, it determined that the 48-hour notice
and the 5-day VAT compliance notice failed to sufficiently inform Elric
Auxiliary of the issues or violations that should be rectified or the basis for
the assessment of its VAT liability.!* Considering further that the factual basis
of the surveillance conducted was not explained, Elric Auxiliary was
prevented from properly responding to or specifically refuting the alleged
deficiency.' Finally, the CTA Second Division noted that fluctuations in daily
sales rebutted the extrapolation made by the revenue officers, as there were
peak and non-peak sales periods during the year and petroleum prices would
have varied over time."

Following the denial of the CIR’s motion for reconsideration, the case
was elevated to the CTA En Banc via a Petition for Review.'®

Ruling of the CTA En Banc

In the challenged Decision, the CTA En Banc affirmed the judgment of
the CTA Second Division and found no reason to depart from the conclusions
arrived at, thusly:

WHEREFORE, premises considered, the petition is DENIED for
lack of merit. The Decision of the Second Division of this Court in CTA
Case No. 8315, promulgated on February 17, 2014, and its Resolution
promulgated on April 30, 2014, are hereby AFFIRMED. No
pronouncement as to costs.

SO ORDERED.” (Emphasis in the original)

The CTA En Banc stressed that its jurisdiction is not limited to
decisions, rulings, or inaction of the CIR on disputed assessments. It is
likewise veiled with jurisdiction to determine the validity of the 48-hour
notice and the 5-Day VAT compliance notice issued by the BIR.'® Moreover,
the CTA En Banc found that the notices lacked factual bases, as they merely
stated that the surveillance resulted in a VAT liability, sans any further
explanation.

Issues
Left with no recourse after the denial of its motion for reconsideration

in the equally questioned Resolution, the CIR is now before the Court, raising
the following issues—

12 1d. at 63-69.
13 1d. at 73-74.
1414 at 74-77.
15 1d.

16 14, at 82--106.
17 Id. at47.

18 Jd at 40-43.
19 Id. at 43-46.
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1. Does the CTA have jurisdiction over the instant Petition?

2. Were the 48-hour notice and the 5-day VAT compliance notice
valid?

The CIR insists that the CTA had no jurisdiction over the case as Elric
Auxiliary did not assail any assessment.”’ What was being challenged was the
denial of its protest letter. The next step—recommendation for the closure of
the establishment, subject to the CIR’s approval—was yet to be performed.?!
Moreover, the 48-hour notice and the 5-day VAT compliance notice were
issued in accordance with law. The CIR cites that the violations committed by
Elric Auxiliary had factual and legal bases,* and asserts that Elric Auxiliary
was afforded due process.?

Conversely, Elric Auxiliary argues that the CIR’s denial of its protest
against the 48-hour notice and the 5-day VAT compliance notice, which are
assessments, constituted a decision within the jurisdiction of the CTA.?* The
notices merely contained a computation of the alleged tax deficiency and a
demand for payment, which failed to comply with the mandatory
requirements under Section 228 of the Tax Code.” Elric Auxiliary also
contends that this Court is confined to questions of law and should not disturb
the factual findings of the CTA absent a showing that such findings are
unsupported by substantial evidence.?

The CIR’s Reply?’ and Memorandum?® merely reiterate the arguments
raised in the Petition.

Ruling of the Court
The Petition is devoid of merit.

Section 7(a)(1) of Republic Act No. 1125,% as amended by Republic
Act No. 9282,% sets forth the jurisdiction of the CTA, viz.:

2 Id at15-17.

221 Id. at 17-20.

22 Id.at 25,

B Jd. at 20-25.

24 Id. at 179-181, Comment.

2 Id. at 128.

% Jd. at 129-134.

7 Id at222-227.

B Id. at240-262.

2 Republic Act No. 1125 (1954), An Act Creating the Court of Tax Appeals.

30 Republic Act No. 9282 (2004), An Act Expanding the Jurisdiction of the Court of Tax Appeals (CTA),
Elevating its Rank to the Level of a Collegiate Court with Special Jurisdiction and Enlarging its
Membership, Amending for the Purpose Certain Sections or Republic Act No. 1125, as Amended,
Otherwise Known as the Law Creating the Court of Tax Appeals.
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SEC. 7. Jurisdiction. — The CTA shall exércise:

(a) Exclusive appellate jurisdiction to review by appeal, as herein
provided:

(1) Decisions of the Commissioner of Internal Revenue in
cases involving disputed assessments, refunds of internal
revenue taxes, fees or other charges, penalties in relation
thereto, or other matters arising under the National
Internal Revenue Code or other laws administered by the
Bureau of Internal Revenue.

From the foregoing, it is clear that the CTA has jurisdiction over the
decisions of the CIR not only in cases involving disputed assessments or
claims for refunds of internal revenue taxes. The clause “other matters arising
under the [Tax Code] or other laws administered by the [Bureau]” is broad
and residual in character. It covers cases that arise from the Tax Code and
other laws administered by the BIR,*! even if they do not directly involve a
disputed assessment or a claim of refund.

The Court has consistently upheld this doctrine. In the case of
Philippine Journalists, Inc. v. Commissioner of Internal Revenue,* it ruled
that the CTA has jurisdiction to determine the validity of a warrant of distraint
and levy issued by the BIR, as this falls under the second part of Section
7(a)(1).® Similarly, in Commissioner of Internal Revenue v. Hambrecht &
Quist Philippines, Inc.,** the Court recognized the CTA’s jurisdiction over the
issue of prescription of the BIR’s right to collect taxes, and clarified that “the
CTA’s jurisdiction over disputed assessments and over [“]other matters|’] [are]
separate and independent of each other.”?

The Court confronted the same issue in Commissioner of Internal
Revenue v. Lancaster Phils., Inc.,’® when it resolved whether revenue officers
exceeded their authority in conducting an examination. The Court held that
the authority to examine or assess, being a matter governed by the Tax Code,
falls within the exclusive appellate jurisdiction of the CTA and is covered by
the phrase “other matters” under Section 7.% This clarification was reiterated
in the more recent cases of St. Mary'’s Academy of Caloocan City, Inc. v.

31 See Philippine Journalists, Inc. v Commissioner of Internal Revenue, 488 Phil. 218, 228-229 (2004)
[Per J. Ynares-Santiago, First Division].

32 488 Phil. 218 (2004) [Per J. Ynares-Santiago, First Division].

3 Seeid. at228-229.

34 649 Phil. 446 (2010) [Per I. Leonardo-De Castro, First Division].

33 Id. at 456.

3% 813 Phil. 622 (2017) {Per J. Martires, Second Division].

37 Id. at 638.
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Commissioner Henares®® and Commissioner of Internal Revenue v. Manila
Medical Services, Inc.>®

In the case at bench, the CTA En Banc noted that the 48-hour notice
and the 5-day VAT compliance notice were issued pursuant to the CIR’s power
under Section 115* of the Tax Code, as implemented by Revenue
Memorandum Order No. 3-2009.*! In resolving the question of the CTA’s
jurisdiction, the Court need not resolve whether these notices constitute a
decision of the CIR as the issuance of the notices already falls within the scope
of the “other matters” clause of Section 7(a)(1). Such being the case, the CTA
Second Division correctly exercised jurisdiction over Elric Auxiliary’s
petition.

The Court now turns to the validity of the 48-hour notice and the 5-day
VAT compliance notice.

The resolution of the issue requires a re-examination of the evidence
already considered by the CTA. As a rule, only questions of law may be raised
in a petition under Rule 45, since the resolution of factual issues is within the
province of lower courts.*? This rule applies with greater force to factual
findings of specialized courts such as the CTA. Given the CTA’s expertise and
its exclusive focus on the resolution of tax problems, its conclusions are not
lightly set aside.*® The Court may disturb these findings only when they are
not supported by substantial evidence, or when there is a showing of gross
error or abuse on the part of the tax court.** All the same, none of these
recognized grounds obtain in this case.

38 893 Phil. 798 (2021) [Per J. Leonen, Third Division]. The Court settled the rule that the CTA has

exclusive jurisdiction to determine the constitutionality or validity of tax laws, rules and regulations, and

~other administrative issuances of the Commissioner of Internal Revenue pursuant to Section 7(a)(1) of
Republic Act No. 1125.

39 935 Phil. 1007 (2023) [Per J. Singh, Third Division]. The Court upheld the jurisdiction of the CTA to

determine the validity of the warrant of distraint and levy.

SEC. 115. Power of the Commissioner to Suspend the Business Operations of a Taxpayer. — The

Commissioner or his authorized representative is hereby empowered to suspend the business operations

and temporarily close the business establishment of any person for any of the following violations:

(a) Inthe case of a VAT-registered Person. —

(1) Failure to issue receipts or invoices;

(2) Failure to file a value-added tax return as required under Section 114; or

(3) Understatement of taxable sales or receipts by thirty percent (30%) or more of his correct
taxable sales or receipts for the taxable quarter.

(b) Failure of any Person to Register as Required under Section 236.

The temporary closure of the establishment shall be for the duration of not less than five (5) days and

shall be lifted only upon compliance with whatever requirements prescribed by the Commissioner in the

closure order.

#1 " Revenue Memorandum Order No. 3 (2009), Amendment and Consolidation of the Guidelines in the
Conduct of Surveillance and Stock-Taking Activities, and the Implementation of the Administrative
Sanction of Suspension and Temporary Closure of Business.

2 See Commissioner of Internal Revenue v. Philippine Airlines, Inc., 952 Phil. 1, 9 (2024) [Per J.
Dimaampao, Third Division].

43 Id.

% Mannasofi Technology Corporation v. Commissioner of Internal Revenue, 943 Phil. 633, 643 (2023)
[Per J. Dimaampao, Third Division].
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The CTA En Banc sustained the factual findings of its Second Division
that the 48-hour notice and the 5-day VAT compliance notice were void for
lack of factual bases.* A sedulous review of the CTA Second Division’s ruling
evinces that its findings are adequately supported by substantial evidence.
Thus, the Court adopts and affirms the CTA En Banc’s discussion, which reads

in part:

As to the issue of whether the Court in Division was correct in
declaring null and void the 48-Hour Notice and 5-Day VAT Compliance
notice, petitioners claim that respondent has been afforded due process
having given the opportunity to refute the findings of the revenue officers.
Furthermore[,] petitioners maintain that the 48-Hour Notice and 5-Day VAT
Compliance Notice have factual and legal bases as they contain details and
computations as well as provisions of law on which they are based.

On the contrary, We find that the 48-Hour Notice and 5-Day VAT
Compliance Notice have no factual bases. Other than a statement that the
result of the surveillance resulted in a VAT liability, the basis thereof must
likewise be disclosed. Petitioners][,] in their 48-Hour Notice and 5-Day VAT
Compliance Notice, claimed that the surveillance resulted in sales in various
dates and amounts but failed to indicate the basis thereof. Thus, We find that

* the Court’s Division did not err and aptly ruled as follows:

Admittedly, respondents may use the findings of the
surveillance as basis for assessing the taxes for the other
months or quarters of the same or taxable years. Indeed, it
is accepted that even an assessment based on estimates is
prima facie valid and lawful where it does not appear to have
been arrived at arbitrarily or capriciously.

Unfo?tunately, in the instant case, this Court cannot
determine the basis of respondent’s findings regarding the
sales amounts during the surveillance period. Respondents
did not describe how the surveillance was conducted nor did
they explain the methods used in arriving at their estimates.
There is no way for this Court to determine the factual basis
used by respondents, and whether the same gives rise to a
reasonable estimate. Without such information, the sales
amounts used by respondent cannot be considered as prima
facie valid as they appear to have been arrived at without
any basis.

Absent any explanation regarding the factual basis
of the results of the surveillance, the taxpayer cannot be
deemed to be sufficiently informed about the basis for the
assessment of the VAT liability, in order to adequately
respond to or specifically refute the computed VAT liability.

45

Rollo, pp. 43—-44.
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Furthermore, We agree with petitioner[s] that the
results of surveillance cannot be the basis of the assessment
for the other quarters of different taxable years. It is true that
Section 6(C) of the NIRC of 1997, as amended, specifically
states that the “findings may be used as the basis for
assessing the taxes for the other months or quarters of the
same or different taxable years.” However, such assessment
must still comply with the test of reasonableness, and must
not be arbitrary and capricious.*® (Emphasis in the original)

In any event, the 48-hour notice and the 5-day VAT compliance notice
must likewise be invalidated for failure to comply with Section 228% of the
Tax Code. These notices were issued as part of the BIR’s attempt to collect
alleged deficiency VAT. Without a formal assessment, such action vioclates
Elric Auxiliary’s right to due process.

Section 115 of the Tax Code authorizes the CIR to suspend the business
operations of a VAT-registered taxpayer when the taxpayer: (1) fails to issue
receipts or invoices; (2) fails to file a VAT return; or (3) understates taxable
sales or receipts by 30% in a given taxeble quarter. Under Revenue
Memorandum Order No. 3-2009, tax authorities determine the existence of
grounds for closure through surveillance activities. If the surveillance reveals
grounds for closure, the authorized revenue official issues a 48-hour notice

46 Id

47 SEC. 228. Protesting of Assessment. — When the Commissioner or his duly authorized representative
finds that proper taxes should be assessed, he shall first notify the taxpayer of his findings: Provided,
however, That a preassessment notice shall not be required in the following cases:

(a) When the finding for any deficiency tax is the result of mathematical error in the computation
of the tax as appearing on the face of the return; or

(b) When a discrepancy has been determined between the tax withheld and the amount actually
remitted by the withholding agent; or

(c) When a taxpayer who epted to claim a refund or tax credit of excess creditable withholding tax
for a taxable period was determined to have carried over and-automatically applied the same amount '
claimed against the estimated tax liabilities for the taxable quarter or quarters of the succeeding taxable
year; or

(d) When the excise tax due on excisable articles has not been paid; or

(e) When an article locally purchased or imported by an exempt person, such as, but not limited to,
vehicles, capital equipment, machineries and spare parts, hias been sold, traded or transferred to non-
exempt persons.

The taxpayers shall be informed in writing of the law and he facts on which the assessment is made;
otherwise, the assessment shall be void.

Within a period to be prescribed by implementing rules and regulations, the taxpayer shall be

. required to respond to said notice. If the taxpayer fails to respond, the Commissioner or his duly
authorized representative shall issue an assessment based on his findings.

Such assessment may be protested administratively by filing a request for reconsideration or
reinvestigation within thirty (30) days from receipt of the assessment in such form and manner as may
be prescribed by implementing rules and regulations. Within sixty (60) days from filing of the protest,
all refevant supporting documents shall have been submitted; otherwise, the assessment shall become
final.

If the protest is denied in whole or in part, or is not acted upon within one hundred eighty (180) days
from submission of documents, the taxpayer adversely affected by the decision or inaction may appeal
to the Court of Tax Appeals within thirty (30) days from receipt of the said decision, or from the lapse
of the one hundred eighty (180)-day period; otherwise, the decision shall become final, executory and
demandable.
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requiring the taxpayer to explain under oath why administrative or criminal
action should not be taken.*® '

If the explanation is found unmeritorious and there is basis to pursue
administrative or criminal action, a 5-day VAT compliance notice shall be
issued.” This notice must contain the details of the findings®® and the
provisions of the Tax Code allegedly violated.”! Thereafter, the taxpayer may
again refute the findings of the BIR.5 |

If the taxpayer fails or refuses to respond, submits an insufficient
response, or does not comply with the 5-day VAT compliance notice, the
authorized BIR official shall recommend the closure of the establishment.
Upon the CIR’s approval, this recommendation becomes the basis for the
issuance of a closure order.>

Section 228 of the Tax, on the other hand, governs the due process
requirements for tax assessments. In Commissioner of Internal Revenue v.
Pilipinas Shell Petroleum Corp.,>* the Court summarized the procedure as
follows:

In the normal course of tax administration and enforcement, the BIR
must first make an assessment then enforce the collection of the amounts
so assessed. “An assessment is not an action or proceeding for the collection
of taxes. [...] It is a step preliminary, but essential to warrant distraint, if
still feasible, and, also, to establish a cause for judicial action.” The BIR
may summarily enforce collection only when it has accorded the taxpayer
administrative due process, which vitally includes the issuance of a valid
assessment. A valid assessment sufficiently informs the taxpayer in writing
of the legal and factual bases of the said assessment, thereby allowing the
taxpayer to effectively protest the assessment and adduce supporting
evidence in its behalf. > (Emphasis in the original, citations omitted)

Section 228 expressly requires that the taxpayer be informed in writing
of both the legal basis and the factual grounds for any assessment; otherwise,
the assessment is void. More importantly, while the BIR may summarily
enforce collection, the taxpayer must be accorded administrative due process
which vitally includes the issuance of a valid assessment.’®

Clearly, Sections 115 and 228 of the Tax Code swirl around different
matters.

4 Revenue Memorandum Order No. 3 (2009), Part V(B), par. 3.1.3.
4 Id. atpar.3.3.

0 Jd atpar.3.3.1.

51 Id atpar.3.3.2.

52 Id atpar.3.3.3.

3 Id at Part V(C), par. 1.

54 835 Phil. 875 (2018) [Per J. Leonardo-De Castro, First Division].
3 Id. at 904. ~

56 Seeid



Decision 10 G.R. No. 226945

In the instant case, the CIR or its authorized representative was not
merely exercising the powers under Section 115. The 5-day VAT compliance
notice included a demand for payment of alleged deficiency VAT amounting
to PHP 1,196,583.13.57 This demand reasonably led Elric Auxiliary to believe
that payment of the full amount was the only means to avoid closure. Although
it was given an opportunity to explain its alleged violations, the only practical
way to comply and lift the threatened closure was to pay the supposed
deficiency VAT.

Without a doubt, the CIR’s act constituted an attempt to collect
deficiency taxes without a valid assessment. This Court rules and so holds that
it cannot bypass the requirements of a valid assessment by invoking Section
115 to surreptitiously collect taxes from a taxpayer. Due process requires that
after the 5-day VAT compliance notice had served its purpose, the CIR should
have issued a letter of authority to Elric Auxiliary and followed the assessment
procedures under Section 228 before holding it liable for any deficiency VAT.
Ineluctably, the 48-hour notice and the 5-day VAT compliance notice, when
used as substitutes for a valid assessment, are void for being issued in clear
disregard of statutory requirements and due process.

ACCORDINGLY, the Petition for -Review on Certiorari is DENIED
for lack of merit. The March 3, 2016 Decision and the September 9, 2016
Resolution of the Court of Tax Appeals En Banc in CTA EB No. 1174 are
AFFIRMED.

SO ORDERED.

AFPAR B. DIMAAMPAOQO
ASsociaie Justice

WE CONCUR:

51 Id at 12, 37.
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AEAN _A‘U%ﬁNTING SAMUEL H. GAERLAN
Associate Justice Associate Justice
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I attest that the conclusions in the above Decision had been reached in

consultation before the case was assigned to,the writer of the opinion of the
Court’s Division. \

CERTIFICATION

Pursuant to Article VIII, Section 13 of the Constitution and the Division
Chairperson’s Attestation, I certify that the conclusions in the above Decision
had been reached in consultation before the case was assigned to the writer of
the opinion of this Court.

NG, GESMUNDO
) '/ Chief Justice






