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CONCURRING OPINION 

LEONEN, J.: 

l concur with the well-written ponencia of my esteemed colleague, 
Associate Justice Antonio T. Kho, Jr. Willem Johannes Peek (Peek) 
committed the crime of rape and not sexual abuse under Article III, Section 
5(b) of Republic Act No. 7610 . I contribute the fol lowing observations. 

Two separate Informations were filed against Peek charging him with 
sexua l abuse and qualified trafficking in persons under Republic Act No. 
9208, as amended by Republic Act No. I 0364. 1 

According to the prosecution, sometime in October 2016, AAA256452, 
a 15-year-old n1inor, and Peek, a 68-year-old adult, met through Facebook 
Messenger and eventually became sweethearts. Peek started asking 
AAA256452 for nude photos, to which the latter complied by sending him 
photos of her naked body, breasts, and vagina. In exchange for the photos, 
Peek gave AAA256452 money in the amount of PHP 1,000.00, PHP 5,000.00, 
and PI-JP l 0,000.00, respectively. AAA256452 asked Peek to stop asking for 
pictures, but the latter got angry and threatened to upload her nude photos on 
her Facebook page. 2 
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Later, Peek asked AAA256452 if they could meet in person in 
City. They then talked about what will they do when 

they meet "includii1g having sexual intercourse."3 AAA256452 relented and 
agreed to meet Peek for PHP I 0,000.00.4 
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On January 31, 2017, AAA256452, together with her sister, went to 
Peek's apartment. where they ate and drank wine. When AAA256452's sister 
went out of the apartment, Peek forced AAA256452 to have sexual 

1>011enr.: ia, p. 2. 
Id. al ]. 
Id. 
Id. 
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intercourse with him. Despite AAA256452's plea for Peek to stop, the latter 
inserted his penis into her vagina and anus. AAA256452 screamed, but Peek 
would insert his tongue in her mouth whenever she tried to do so. After Peek 
fell asleep, AAA256452 went out and informed her sister of what happened. 
Together, they reported the incident to the police.5 

For his part, Peek denied the al legations against him and insisted that 
AAA256452 voluntarily sent him the nude photos in exchange for money. 
AAA256452 allegedly e~nt to see him when he informed 
her that he would go to - and further "told him that she 
will make him happy in bed_"<' According to Peek, when AAA256452 and 
her sister visited him in his apartment, they only ate dinner, and he went to 
sleep after. Later, Peek's landlord knocked on his door and told him that a 
police officer was looking for him. Following this, the police officer arrested 
Peek and brought him to the police station. 7 

Subsequently, AAA256452 submitted an Affidavit ofRecantation.8 

On April 7, 2018, the Regional Trial Court rendered a Joint Decision 
convicting Peek of the crimes charged.9 The Court of Appeals sustained 
Peek's conviction but modified the penalty imposed. 10 

The ponencia, while affirming the conviction of Peek, decreed that the 
proper des ignation of the offense committed was not sexual abuse, but rape 
as defined and penalized under the Revised Penal Code. 11 

I agree with the ponencia . 

I 

Article 266-A of the Revised Penal Code defines and penalizes the 
crime of rape. It states: 

" 

,, 

Article 266-A. Rape; When And How Committed. - Rape is Committed-

I) By a man who shall have carnal knowledge of a woman under any of 
the following circumstances: 

Id. al 3 4. 
Id. at 4. 
Id. 
lei. 
Id. al 4- 5. 

a) Through force, threat, or intimidation ; 
b) When the o !Tended party is deprived of reason or other'Nise 
unconsc1ous; 

10 Id. at 5. 
11 Id. at 7- 12. 
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c) By means of fraudul ent machination or grave abuse of 
aulhorily; and 
cl) When the offended parly is under twelve ( 12) years of age or is 
dcmcnlccl , even though none of Lhc circumstances mentioned above 
be prcscnl. 

2) By any person who , under any of the circumstances mentioned in 
paragraph 1 he reof, shall commit an act of sexual assault by inserting his 
penis into another perso n' s mouth or anal orifice, or any instrument or 
obj ect, into the genital or anal orifice of another perso n. 

On the other hand, Section 5(b) of Republic Act No. 7610 punishes 
sexual intercourse committed against a child exploited in prostitution or 
subject to other sexual abuse: 

SECTION 5. Child Prostitution and Other Sexual Abuse.- Children, 
whether male or female, who for money, profit, or any other consideration 
or due to the coercion or influence of any adult, sy ndicate or group, indulge 
in sexua l intercourse or lasc ivious conduct, are deemed to be children 
exploited in prostitution and other sexual abuse. 

The penalty or reclusion temporal in its medium period to reclusion 
p erpetua shall be imposed upon the following: 

(b) Those who commit the act of sex ual intercourse or lascivious conduct 
with a ch ild exp loited in prostituti on or subjected to other sexual abuse; 
Provided , That w hen the victim is under twelve (12) years of age, the 
perpetrators sha ll be prosecuted unde r Arti cle 335, paragraph 3, for rape and 
Article 336 of.- Act No. 38 15 , as amended , the Revi sed Penal Code, for rape 
or lascivi ous conduct, as the case may be : Provided, That the penalty for 
lasciv ious conduct when the victim is under twelve ( 12) years of age shall 
be rec lusion temporal in its med ium period[.] 

In People v. Tulagan 12 this Court discussed the difference between 
these two crimes. These pertain not only to the employment of force, threat 
or intimidation as an element, but likewise the circumstance of the offended 
party, such that in Section 5(b) of Republic Act No. 7610 what is involved is 
a "child exploited in prostitution or other sexual abuse[.]" 13 Tulagan 
expounded: 

Sec:oncl, w hen the offend ed party is 12 years old or below 18 and the 
charge against the accused is carnal knowledge through " force , threat or 
intimidati on," then he will be prosecuted for rape under Article 266-A (1) 
(a) of the RPC. In contrast , in case or 3exua l intercourse with a child who 
is 12 years old o r below 18 and who is deemed "exp loited in prostitution or 
other sex ual ab use," the crime co uld not be rape under the RPC, because 
this no longer fol Is under the concept of statutory rape, and the victim 
indul ged in sex ual intercourse e ither "for money, profit or any other 

1.i 849 Phil. 197 (20 19) lPe r .1. Pcrnltc1 , Ln /June:!. 
u Id ,1l 244. 
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consideration or due to coerc ion or influence of any adult, syndicate or 
gro up," ,,vhich deemed the chil d as one "explo ited in prostitution or other 
sex ua l abuse ." 

J\ s can be g leaned above, " force , threat or intimidation" is the 
element or rape under the RPC, whil e "due to coercion or influence of any 
adult, sy ndicate or group" is the operative phrase for a child to be deemed 
"ex ploited in prostitution or other sexual abuse," which is the element of 
sex ual abuse under Secti on 5 (b) of R.A. No. 76 10. T he "coercion or 
influence" is not the reason why the child submitted herself to sexual 
inte rcourse, but it was utili zed in order for the child to become a prostitute. 
Considering that the chi ld has become a prostitute, the sexual intercourse 
becomes vo luntary and consensual because that is the logical consequence 
of prostitution as defined unde r A rti cle 202 of the RPC, as amended by R.A. 
No. 101 58 w here the de finition of " prostitute" was retained by the new 
lawl_. !" 14 

In thi s case, it appears that accused-appellant Willem Johannes Peek . 
employed threat and intimidation in the comm iss ion of his bestial act. To be 
sure, AAA256452 agreed to meet accused-appel !ant for two reasons: first, the 
Pl-IP I 0,000 accused-appe ll ant promised to give her; and second, his threat 
that he would post her nude photos on Facebook should she decline . Once 
they were alone in his apartment, accused-appellant forced himself into 
AAA256452 and had nonconsensual sexual intercourse with her.15 These 
facts, as establi shed by the prosecuti on, suffice to prove that accused-
appell ant committed the crim e of rape as defin ed under Article 266-A of the 
Revi sed Penal Code. 

11 

I a lso concur that accused-appel lant should be convicted of qualified 
trafficking und er Republic Act No. 9208 as amended by Republic Act No . 
l 0364 . 16 Section 3 (a) of the law defines trafficking in persons as: 

[T] he recru itment, obta ining, hiring, providing, offering, transportation, 
trans fe r, mainta ining, harboring, or receipt of persons with or w ithout the 
victim 's consent or knowl edge, with in o r across national borders by means 
or threa t, or use 01· force, o r other forms of coercion, abd uction, fraud, 
deception , ab use of power or of position, tak ing advantage of the 
vulnerabi lity of Lhe person, or, the giving or rece iving of payments or 
benefits to achieve the consent of a person hav ing control over another 
person for the purpose or exp loitation w hich includes at a minimum, the 
ex ploitation or the prostitution of others or other fo rms of sexual 
exp loitati on, l'orccd labor or services, s lavery , servitude or the removal or 
sa le 0 1· o rga ns. 

1•1 Id at 242- 245. 
15 Ponencia, pp. 8- 12. 
1<• 1,:x panded /\ 111i,Trn1Ti c k ing in Pe rsons Acl cil'201 2 . 
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T he recruitment, transportat ion, transfer, harboring, adoption or 
rece ipt of a chil d fo r the purpose of exp loitation or when the adoption is 
induced by any fo rm of consideration for ex ploitati ve purposes shall also be 
cons idered as ' traffi ckin g in persons' even if it does not involve any of the 
means set forth in the preced ing paragraph .17 

Republic Act No. 9208, as amended , enumerates the various acts 
considered as trafficking. These acts include, but are not limited to, the 
recruitment, obtaining, hiring, maintaining, harboring or receiving of "a 
person . . . for the purpose of prostitution , pornography, or sexual 
explo itati on[.]" 18 Under Secti on 6(a) of Republic Act No. 9208, when any of 
these acts have been committed against a child, the crime shall be considered 
as qualifi ed traffi cking in persons. 19 

Juri sprudence dictates that in cases involv ing trafficking in persons, it 
is imperati ve fo r the prosecution to prove the fo llowing elements: 

( 1) The act of " recruitment, obtaining, hiring, providing, offering, 
transportation, tran~fer, maintaining, harboring, or receipt of persons with 
or without the v ictim 's consent or knowledge, wi thin or across national 
bo rders;" 

(2) The means used inc lude ' 'by means o f threat, or use of force, or other 
l<.) rms o f coerc ion, abducti on, fraud , deception, abuse of power or of 
position, laking advantage of the vulnerability of the person, or, the giving 
or receiv ing of pay ments or benefits to achieve the consent of a person 
hav ing control over another person[;]" 

(3 ) T he purpose o f traffi cking incl udes " the exploitation or the prostitution 
or others or other ro rms o r sex ua l exp lo itati on, fo rced labor or services, 
s lave ry; serv itude or the removal or sale of organs[.]"20 

I a lso agree w ith the ponencia that when the victim is a child as defined 
under the law and it was proven that " [t]he recruitment, transportation, 
transfer, harboring, adopti on or receipt" was done for the purpose of 
exploitati on, the offender may be convicted of trafficking in persons without 
the need of estab li shing any of the means set for in the first paragraph of 
Section 3(a). 21 

It is undisputed that AAA256452 was 15 years old at the time accused-
appe ll ant harbored and rece ived her in hi s apartment. It was also proven that 
acc used-appe ll ant's ac ts we1·e do ne for the purpose of sexually molesting 

17 Republic Act No. 9208 as amended by Republic A ct No. I 0364, sec. 3(a) . 
18 Republ ic Ac t No. 9208 as amended by Republic Acl No. I 0364, sec. 4(a). 
19 Republic Act No. 9208 , sec. 6(a). 

Secti on 6. Quoli/ieJ 'fruf/ic:k ing in Persons. - The fo llow ing arc considered as quali fied trafficking: 
(a) Wh l.! 11 the tra!Tick l.!d person is a chi ldl . J 

20 People "· Cos io, 749 Phi I. 458, 4 74 (2 01 4) l Per .I . Leon en, Second D ivision]. 
2 1 Ponencia. pp. i 6- 17. 
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AAA256452. With these proven facts, I concur in convicting accused-
appellant of qualified trafficking in persons. 

Ill 

On a final note, it is unfortunate that no Information was filed against 
accused-appellant for violation of Republic Act No. 9775, or the Anti-Child 
Pornography Act of 2009 in relation to Republic Act No. 10175 or the 
Cybercrirne Prevention Act of 2012. 

Section 4 of Republic Act No. 9775 enumerates the acts which the law . 
considers as prohibited. In particular, paragraph (a) states: 

SECTION 4. Unlcrwfiil or Prohibited Acts. - It shall be unlawful 
for any person: 

(a) To hire, employ, use, persuade, induce or coerce a child to 
perform in the creation or production of any form of child 
pornography[.] 

Under Republic Act No. IO 175 , when the crime of child pornography 
is committed using a computer system, " the penalty to be imposed shall be (I) 
one degree higher than that provided for in Republic Act No. 9775."22 

Republic Act No. 9775 defines child pornography as "any 
representation, whether visual, audio, or written combination thereof, by 
electronic, mechanical , digita l, optical, magnetic or any other means, of child 
engaged or involved in real or simulated explicit sexual activities."23 . 

Meanwhile, the term "explicit sexual activit[y]" includes "lascivious 
exhibition of the genitals, buttocks , breasts , pubic area and/or anus[.]"24 

In Cada/as v. People25 this Court laid down the elements of child 
pornography: 

From the foregoing, one can be convicted for committing child 
pornography upon proof of Lhe following: ( I) victim is a child; (2) victim 

11 Rcpubl ic /\cl No. IO I 7 5, Cybercri ,nc Prevention /\c! or 20 12, sec. 4( c). 
SECTION 4. Cybercrim e Offenses. -- The following acts constitute the offense of cybercrime 
punishable under this Act: 

(c) Content-related Offenses : 
(I) Cyberscx. - The willful engnge11; c11t , maintenance, control , or operation, directly or indirectly, cf 
any lasciv ious exhibiti on or sexual organs nr sexual ?.C l"ivity, with the aid ofa computer system, for favor 
or co 11 sidc rn1 ion. 
(2) Child Pornography.-· The unlawful or prohibited acts defined and punishable by Republic Act No. 
9775 or th e J\ nti-Child Pornography /\ct or 2009, com milted through a computer system: Provided, That · 
the penally to be imposed shall be ( I ) one degree higher than that provided for in Republic Act No. 9775. 

2:1 Republic /\ct No. 9775 , Anti-Child Pornography Act of 2009, sec. 3(b). 
2
•
1 Republic Act No. 9775 , Anti-Child Pornography Act of 2009, sec. 3(c)(5). 

25 915 Phil. 220 (202 1) [Per.I. J.Y. Lopez, En l3an c:J. 
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was induced or coerced to perform in the creation or production of any form 
of child pornography ; and (3) child pornography was performed through 
vi sual, audio or written combination thereof by electronic, mechanical, 
di g ita l, optica l, magnetic or any other mcans.26 

It is apparent that accused-appellant's act of communicating with 
AAA256452 online through Facebook Messenger and soliciting nude photos 
from her fall under the prohibited acts under Republic Act No. 9775 in relation 
to Republic Act No. IO 175 . If the prosecution had been more diligent, it 
should have filed separate items of Information for child pornography. This 
was a violation separate from and carries different penalties from that of 
qualified trafficking. 

ACCORDINGLY, I vote to DENY the appeal. 

Senior Associate Justice 

c:, 7·-•-:0 T, .UE C Y 

21
' Id at 23 5. 
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