




























Dissenting Opinion 15 G.R. No. 221029 

3. Psychological incapacity, whether or not present at the time of the 
celebration of the marriage; 

4. Gender reassignment surgery or transition from one sex to another 
undertaken by either spouse; and 

5. Irreconcilable marital differences.37 

These movements towards the passage of a divorce law illustrate that 
the difficulty which results from the absolute prohibition against marriage is 
being addressed by the 17th Congress through a statute specifically crafted 
for the purpose. That the legislature has seen it necessary to initiate these 
proposed laws is a clear delineation of the Court's role - that is, to 
simply apply the current law and not for it to indulge in judicial 
legislation. 

Indeed, it is desirable, if not imperative, that statutes in a progressive 
democracy remain responsive to the realities of the present time. However, 
responsiveness is a matter of policy which requires a determination of what 
the law ought to be, and not what the law actually is.38 Widening the scope 
of the exception found in Article 26(2) so as to indiscriminately recognize 
foreign divorce in this jurisdiction is doing, in Justice Elias Finley 
Johnson's 39 words, "exactly what the Legislature itself [has] refused to 
do." 40 It not only subverts the standing public policy against absolute 
divorce; worse, it sanctions a violation of the fundamental principle of 
separation of powers - a violation which cannot be undone by any 
subsequent law. To wield judicial power in this manner is to arrogate unto 
the Court a power which it does not possess; it is to forget that this State, is 
foremost governed by the rule of law and not of men, however wise such 
men are or purport to be. 

Considering the foregoing, I submit that the Court of Appeals erred 
when it reversed the RTC's order denying respondent's Petition for 
Enforcement. Hence, I vote to GRANT the in tant Petition for Review. 

37 See HB 7303, Sec. 5. 
38 See generally People v. Vera, 65 Phil. 56 (1937) [Per J. Laurel, En Banc]. 
39 Justice Elias Finley Johnson served as Associate Justice of the Supreme Court of the Philippines from 

1903 to 1933. 
40 See Nicolas v. Alberto, 51 Phil. 370, 380 (1928) [Dissenting Opinion, J. Johnson]. 


